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Greetings

You have asked if there is any advantage to incorporating a limited Liability company ("LLC") in a state like Delaware or Wyoming as opposed to Florida. You told me that you wanted to maximize your protection from personal liability.

The short answer is "no" EXCEPT in a very narrow set of circumstances. 

For corporations (as opposed to LLCs) the level of protection provided by Florida, Wyoming and Delaware are equal. With LLCs the owners are called "members". For a single member LLCs there is a small advantage to incorporating in a state like Delaware or Wyoming 

LLCs in all states provide the same lever of protection from the most common type of liability, namely, where a creditor has obtained a money judgment against the LLC and then tries to have the courts seize the personal assets of the members.

But what if the creditor sues and gets a money judgment not against the LLC but against one of the LLC's members and then tries to use the courts to seize that member's ownership interest in the LLC as if it were stock in a corporation (thus gaining control of the LLC and the property that it owns)?  States like Delaware and Wyoming provide better protection in that type of scenario where the LLCs has a single member.  For multi-member LLCs, however, Florida, Wyoming and Delaware all provide the same level of protection. 

In Florida and states like Delaware and Wyoming the courts will not allow the seizure of LLC membership interests when the LLC has multiple members. The sole remedy for the creditor would be to get the court to issue a "charging order" seizing any funds that might be distributed by the LLC to the member.

The treatment of single member LLCs is different. Unlike Wyoming and Delaware, Florida treats membership interests in a single member LLC as if it were stock in a corporation (thus making it subject to seizure by a creditor enforcing a judgment). This means that it can be seized by the courts to satisfy the debt along with the other assets owned by the LLC's sole member.

Incorporating in a state like Wyoming and Delaware is more expensive. In Wyoming you can incorporate on line over the internet but you must name a "registered agent" based in Wyoming (which can be idenfited using Google (a reasonable annual fee for this service would be charged) plus an annual fee would have to be paid to the State. The procedure in Delaware is basically the same but the incorporation can't be done on-line and you must retain a Delaware attorney. If the Delaware or Wyoming LLC wanted to do business in Florida it would have to a separately pay a fee to the State of Florida to register as a "foreign" company and then pay Florida's annual fee thereafter ($138.75) - these Florida fees are in addition to the fee charged by Delaware or Wyoming. .

In the past some of our clients who have wanted to create a single member Florida LLC sometimes ask about the possibility of, instead, creating a multi-member LLC but then giving that second member only a very small share of the total ownership and very limited management rights. This kind of liability is a new development in Florida and it is not clear how the courts might react if the rights of that second member were indeed minimal. The question is would the Florida Courts respect a multi-member LLC where one of the members had a tiny percent of the ownership or would they consider that kind of structure a sham and then ignore it? The law is still relatively new and it is hard to predict what might happen if the issue was presented to a judge.

